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April 3, 2001

LI PEZ, Circuit Judge. Agroup of convicted sex of fenders

claim pursuant to 42 U.S.C. § 1983, that the New Hanpshi re Depart nent
of Corrections violated their Fifth Amendnent ri ght agai nst sel f-
incrimnation by requiringthemto disclosetheir histories of sexual
m sconduct to participateinasex offender treatnment program The
plaintiffs argue that the required di scl osures are incrim nating
because they coul d | ead to future prosecutions or perjury charges, or
coul d af fect ongoi ng appeal s. They argue that the di scl osures are
conpel | ed because conpl eti on of the treatnent programis a de facto
requi rement for parol e and for nmai ntai ni ng resi dence i n desired prison
housi ng. The district court granted the defendant's notion to di sm ss,
finding that the plaintiffs failed to state a cogni zable Fifth
Amendnent claim We affirm
l.

The facts in this case generally are not disputed. The
plaintiffs are 23 inmates i nthe NewHanpshire State Pri son who have
been convi ct ed of sex of fenses. As sex of fenders, they may apply for
the prison's Sexual O fender Program (SOP), instituted in 1986.
Accordingtoits mssion statenent, the SOP seeks to "ensure comunity
saf ety and protection” by preventing recidivism The programis

desi gned to "address sexual addiction," "hel p of fenders understand t he
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t houghts, feelings and behavi ors whi ch precede their of fense,” and
"devel op rel apse preventionskills." Tothat end, the SOP provi des
residential therapy to 60 innmates ayear.! Participants |ive together
inadormand receive 10 to 15 hours of treatnent a week for 12to 16
nont hs. Treat ment i ncl udes comuni ty neetings, social skills training
groups, clinical groups, and a year-long structured workbook series.

| nmat es nust apply tothe SCPto be admtted. Applicants are
pl aced on awaiting list. Wthintw years of the earliest date on
whi ch an appl i cant coul d recei ve parol e, two SOP staff nenbers assess
his eligibility for the program Selection criteria include an
applicant'swllingness toadmt his offense and accept responsibility
forit. "If an applicant appears open and honest, recogni zes he has a
serious problemand is committed to changi ng his behavior, he is
approved for programm ng." The programbases t hese requirenents onthe
belief that sex offenders must recogni ze past m sconduct before
effective treatnment can begin.

| nmat es who are accepted by t he SOP nust sign a "treat nent
contract."” Provisions of the contract include: "I agree to be conpl ete
[ si c] open and honest and assune full responsibility for ny of fenses

and nmy behavior;" and "1 understand that I have comm tted a sexual

crime and | will be required to di scuss and conpl ete assi gnnents

LAt thetinerelevant tothis litigation, there were about 650
sex offenders in the New Hanpshire State Prison.
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regar di ng ny sexual history/deviancy. | may be requiredto answer many
guesti ons about ny sexual past and nmy current sexual behavior."
| nmat es al so agree to rel ease any i nformati on about past behavi or
sought by programstaff, and, if necessary, totake alie detector test
"to ensure full disclosure of offending history.” Finally, SOP
partici pants nmust sign a waiver of confidentiality. The waiver states,
in relevant part:

| have been i nforned that any staff nmenber at

N.H State Prisonisrequired by lawtoreport to

t he appropriate authorities, including but not

limted to, the County Attorney's O fice, the

State Police, Local Police, Dvisionfor Children

and Yout h Servi ces and Probati on Departnent, any

actual or suspected sexual offense of a

specificallyidentifiablevictim regardl ess of

how t he staff menber gai ns knowl edge of such

occurrence or potential occurrence.
The SOP rejects i nmates who refuse to conply with the ternms of the
treat ment contract or tosignaconfidentiality waiver. The program
al so general | y deens i nmat es whose cases are on appeal unsuitable for
t reat ment because t hey have not acknow edged responsi bility for their
crime of conviction.

Lance Messinger, director of the SOP, testified about the
di scl osurerequirenments at a hearingonthe plaintiffs’ petitionfor
injunctive relief. Messinger said that SOP staff menbers do not

require applicants toidentify other victinms whose names have not

al ready been reported, and that t hey di scourage t hemfromprovidi ng



specific informationthat could be incrimnating. However, Messinger
saidthat if staff nmenbers al ready have i nformati on about an of f ense
wi t h whi ch t he appl i cant has not been charged, they press the appli cant
to admt to that offense. Such information usually cones froman
inmate' s presentence report and may concern al |l egati ons about an
addi tional victim Any adm ssions of uncharged conduct that an i nmate
makes nmust be reported to police and prosecutors. Messinger saidthat
he has tried on a case-by-case basistowi nimmunity fromprosecution
for specific SOP participants, withlimted success. Messinger said
t hat he renmenbered one case within the |l ast ten years in which the
county attorney prosecut ed a case based on adm ssi ons made t hrough t he
SOP.

The i ndi vidual plaintiffsinthis case have had a vari ety of
experiences with the SOP. Sone of the plaintiffs have not applied for
t he SOP because of the required di scl osures. O hers have applied and
were rejected because they refused to admt to their crime of
convi ction, because their case was on appeal , or because t hey refused

to admit to an uncharged offense involving an additional victim?

2 For t he purposes of our anal ysis, we assune that the plaintiffs
col | ectively present the strongest set of facts that support the claim
t hey have devel oped--in ot her words, that they appliedtothe SOP and
were rejected; that they risk future prosecution by disclosing
unchar ged conduct; that they have been or wil| be deni ed parol e; and
t hat they have been or will be transferred to a | ess desirable
cell block in the prison.
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Afewof the plaintiffs nmust conplete the SOP as a condition
of their sentence. The majority, however, applied for the programfor
two reasons. First, conpletionof the SOPis generally, though not
al ways, required before sex offenders receive parole. At the
prelimnary injunction hearing, anofficial fromthe NewHanpshire
Adult Parole Boardtestifiedthat to date 97 to 98 percent of the sex
of f enders who recei ved parol e had conpl eted t he SOP. Second, sex
of f ender s who do not conpl ete the SOP often are transferred fromSout h
Unit to Hancock Bui | di ng. Both Sout h and Hancock are nedi umsecurity
units, but the plaintiffs viewSouth as preferabl e housing. South has
t wo- man cel | s, 24-man pods, extensive outdoor privil eges, and houses
mai nl y sex of f enders. Hancock has ei ght-man cel l's, 96-man pods, only
one hour of outdoor access, and houses mminly drug and viol ent
offenders. The plaintiffstestifiedthat Southis asafer unit for sex
of fender s, and sone of themsai d t hey had been assaul t ed or hassl ed at
Hancock. They al so poi nt out that transfers to Hancock are usedto
puni sh South inmates who commt m nor disciplinary offenses.

The plaintiffs filed this action as a petition for
declaratory andinjunctiverelief. Anmagistrate judge held a hearing
on the petition and recommended t hat the court grant a prelim nary
i njunction enjoi ni ng the def endant frommaki ng adm ssi on of unchar ged
crim nal conduct a conditionof participationinthe SOP, unless the

plaintiffsreceivedimunity fromuse of their adm ssionsinfuture
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prosecutions. The district court rejected the nagi strate judge’s
recommendati on and granted the defendant’s notion to dism ss for
failuretostateaclaim findingthat theplaintiffs hadfailedto
establish that the prison’s policies violated the Fifth Arendment
privilege against self-incrimnation.

Normal ly, anmotiontodismssfor failuretostateaclaim
i s based only on the pl eadings. See Fed R. Civ. Proc. 12(b)(6). In
this case, thedistrict court had before it evidence devel oped at the

prelimnary injunction hearing. See Developnental Disabilities

Advocacy Center, Inc. v. Melton, 689 F. 2d 281, 282 (1st Cir. 1989).
Both the court and the parties repeatedly referredtothis evidence,
effectively convertingthe notiontodismsstoanotionfor sunmary
judgnment. Fed. R. Civ. Proc. 12(b)(6) ("If, on a mtion. . . to
dismss for failure. . . tostateaclaim. . . matters outsidethe
pl eadi ng are presented t o and not excl uded by the court, the noti on
shal |l be treated as one for summary judgnent."). We thus reviewthe
district court’s decisionaccordingto sunmary judgnment standards,
consi dering the facts and all reasonabl e i nferences to be drawn from

theminthe light nost favorable to the nonnoving party. See F.D.1.C.

v. Kooyomian, 220 F. 3d 10, 13-14 (1st Cir. 2000). The novi ng party
prevailsif thereis no genuinedisputeastoany naterial fact andthe

party is entitled to judgnent as a matter of |l aw. See Fed. R Civ.



Proc. 56(c). Qur reviewis de novo. See Garside v. Osco Drug, Inc.,

895 F.2d 46, 48 (1st Cir. 1990).
1.
The Fi fth Arendnent prevents any person frombei ng "conpel | ed
inany crimnal case to be a witness agai nst hinself." U. S. Const.
amend. V. The Amendnent's self-incrimnationclause appliestothe

st at es t hrough t he Fourt eent h Anendnment. See Spevack v. Kl ein, 385

U. S. 511, 514 (1967). The protection against self-incrimnation
ext ends beyond crim nal investigations, privilegingawtness "not to
answer of ficial questions put to himin any other proceeding, civil or
crimnal, formal or i nformal, where the answers mght i ncrimnate him

infuturecrimnal proceedings."” Lefkowitz v. Turley, 414 U S. 70, 77

(1973). A crimnal defendant who has been convicted retains the
privilege after inprisonment as | ong as his testinony may be used
against himinafuturetrial for acrinme of which he has not yet been

convicted. See Mtchell v. United States, 526 U. S. 314, 325 (1999);

M nnesota v. Murphy, 465 U. S. 420, 426 (1984). Two criteria nust be
met inorder for the privilegeto apply: the witness nust reasonably
bel i eve that his statenents nmay be used to i ncri mnate him Hoff man v.

United States, 341 U. S. 479, 486 (1951), and t he stat enments nmust be

conpell ed. Lefkow tz v. Cunni ngham 431 U.S. 801, 806 (1977) ("the

t ouchstone of the Fi fth Amendnent i s compul sion"). Conpul sion exists

when some factor denies theindividual the "free choicetoadmt, to
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deny, or torefuseto answer." Lisenba v. California, 314 U. S. 219,

241 (1941).

The Suprene Court has found testinony to be conpelledin
several contexts. For exanple, the Court has found that the state
i nperm ssi bly conpel |l ed testinony by forcing policeofficersandcity
enpl oyees t o choose between i ncrim nating thensel ves and | osing their

jobs. See Garrity v. New Jersey, 385 U. S. 493 (1967); Gardner v.

Broderick, 392 U. S. 273, 274 (1968); Uniforned Sanitati on Men Ass’ n v.

Commir of Sanitation of NewYork, 392 U. S. 280 (1968). The Court al so

has found that the statenents of an attorney made at a di sciplinary

pr oceedi ng under threat of di sbarment were conpel | ed, see Spevack, 385

U.S. at 516. Andit has invalidated state statutes that stripped an
attorney of his state political party office and architects of acity-
awar ded contract because they refused to wai ve their Fifth Arendnent

privilege. See Cunningham 431 U.S. at 808; Turley, 414 U S. at 85.

Inthese early cases, the consequences of refusingto give
potentially incrimnatingtestinony were economc. Yet the Court
descri bed conpul sioninrelatively broad terns. |nSpevack, the Court

saidthat a"'penalty' isnot restrictedtofineor inprisonnment” but
i nst ead neans "the i nposition of any sancti on whi ch makes asserti on of
the Fifth Amendnent privilege 'costly.'" Spevack, 385 U. S. at 515

(citing Giffin v. California, 380 U S. 609, 614 (1965)). I n

Cunni ngham the Court saidthat the Fifth Anendnent protects agai nst




state-i nposed "potent sanctions"™ or "substantial penalties.”

Cunni ngham 431 U. S. at 805. The Court also "rejected the notion that
citizens may be forcedtoincrimnate thensel ves because it serves a
governnment al need," sayingthat theinterests of the state, evenif
conpel l'ing, do not "justify infringenent of Fifth Anendnent rights."
Id. at 808.

Later Suprenme Court cases, however, have qualified the
application of these broad, rights-protective statenents i n cases
i nvol vi ng prisoners, hol dingthat courts nust consi der the state’s
interest ininposingaruleor requirenent related toinprisonnment when
deci di ng whet her that requi renment violates aninmate’ s constitutional

rights. The watershed case i sTurner v. Safley, 482 U S. 78 (1987), in

whi ch the Court said that "when a prison regul ation inpinges on
inmates’ constitutional rights, the regulationis validif it is
reasonably relatedto |l egitimate penol ogical interests.” |d. at 89.
As we have sai d before in assessing the i npact of Turner, "[w here
burdens are laid upon the exercise of constitutional rights by
prisoners, the Supreme Court’s current approach is to give very

substantial latitudetothe state’ s judgnment." Beauchanp v. Murphy, 37

F.3d 700, 704 (1st Cir. 1994), cert. denied, 514 U. S. 1019 (1995).3

3 The Suprene Court has usedTurner’s reasonabl eness test, for
exanpl e, inrejecting prisoners’ First Amendnent clains. See, e.g.,
O Lone v. Estate of Shabazz, 482 U. S. 342 (1987) (prisonofficials
act ed reasonabl y by precl udi ng I sl am c i nnat es fromatt endi ng weekl y
Friday religious service and thus did not violate the First Arendnent);

- 10 -



As was t he case i nBeauchanp, Turner differs fromthe case

at hand because it i nvol ved "t he actual runni ng of prisons and t he nost
practical considerations of discipline, security, adm nistrative
feasibility and cost.” 1d. The state offers treatnment to sex
of f ender s out of concern about prisoners’ post-rel ease conduct - - nost
pressingly, in hopes that suchtreatnent will reduce recidivismrates
by hel pingtorehabilitate SOP parti ci pants--rather than out of concern
about effective prison managenent. Still, the state’ s interest renains
rel evant to determ ni ng whet her the SOP' s requi red adm ssi ons vi ol ate
the plaintiffs’ Fifth Amendnment rights. "The [imtations on the
exerci se of constitutional rights arise both from the fact of
incarceration and from valid penol ogi cal objectives--including
deterrence of crinme, rehabilitation of prisoners, andinstitutional

security."” O Lone v. Shabazz, 482 U. S. 342, 348 (1987). Inlight of

Turner, the burden that a prison rule or requirenent places on an
inmate’s constitutional rights

cannot be unreasonabl e, and reasonabl eness
| argely turns upon the facts. Wth sone enphases
peculiar to prison regul ation, Turner itself
identifies pertinent criteria: whether the
state’'s policy serves a valid governnent al

Thornburgh v. Abbott, 490 U. S. 401 (1989) (reasonable and so
constitutional toregulate prisoners’ mail). Andthe Court has been
simlarly deferential tothe state’sinterestsinFifth Anendnent due
process cases, holding that prisoners’ libertyinterests extendonlyto
freedomfromrestraint that "i nposes atypi cal and significant hardship
ontheinmteinrelationtothe ordinary incidents of prisonlife."
Sandin v. Conner, 515 U. S. 472, 472 (1995).
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interest; the extent to which the prisoner is

forecl osed or burdened in exercisinghisrights;

and the presence or absence of reasonable

alternatives for the governnent to achi eve t he

sane ends by ot her nmeans wi t hout significant cost

or i npairnment of the governnental interest at

st ake.
Beauchanp, 37 F.3d at 705 (citing Turner, 482 U. S. at 89-91).°%

As t he def endant concedes, the plaintiffs can easily show
t hat the SOP’ s required di scl osures areincrimnating. To participate
inthe program the plaintiffs nust admt to uncharged of f enses as wel |
as the behavior that ledtotheir crime of conviction. They receive no
guarantee of i munity fromprosecution--tothe contrary, they are told
that incrimnating statements will be reported to police and
prosecutors. In addition, an offender’s adm ssionto his crine of
convi ction coul d expose hi mto future prosecution for perjuryif he

denied guilt at trial, or coul dunderm ne an ongoi ng appeal. Seelile

v. McKune, 224 F.3d 1175, 1180 (10th Cir. 2000) petition for cert.

filed, 69 U.S.L.W 3506 (U.S. Jan. 22, 2001) (No. 00-1187).
Thus the real question before us i s whet her the di scl osures
requi red by the SOP are unconstitutionally conpelled w thinthe neaning
of the Fifth Amendnent. The plaintiffs offer two sets of facts to show
t hat t he consequence of their refusal to nmake t he adm ssi ons required

by the SOPis apenalty sufficient toconstitute conpul sion. First,

4\We set aside afourth considerationinTurner, the effect of the
remedy sought on the prison and ot her i nmates, because it is "linked
peculiarly to prison operations.” Beauchanp, 37 F.3d at 705 n. 1.
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the plaintiffs clai mthat because t he parol e board has deni ed or wi | |
deny themparol e until they conpl ete the SOP, they have no choi ce but
toconply with the program s requirenents. Second, they argue t hat
failure to conplete the SOP has led or will lead to a "punitive
transfer” fromSouth Unit to Hancock Bui |l di ng, and t hat this transfer
i s sufficient puni shnment to conpel their adm ssions. Wth particul ar
attentionto the burden el enent, we appl yTurner’s three-part test to
det er m ne whet her t he deni al of parol e or the prison housing transfer
are penal ties sufficient to conpel speech w thinthe prohibitionof the
Fifth Anendnment. See Lile, 224 F.3d at 1190 (applying Turner to
prisoners' Fifth Amendnent cl ainms).
A. Denial of Parole

1. Valid Governnment |nterest

New Hanpshire | awgi ves t he parol e broad di screti on over
rel ease decisions, directingthe board to base its judgnent on whet her
thereisa"probability that theinmatew ||l remainat |iberty w thout
violating any | awand wi | | conduct hinself as a good citizen." N H
Code of Adm n. Rules. Ann. 8 301.01. Whether a sex offender has
conpl eted the SOP i s one factor that t he New Hanpshi re parol e board may
consi der in deci di ng whet her a sex offender nerits early rel ease. See
N. H. Code of Adm n. R. Ann. 8 301.02(h) (parol e board may take i nto
account evidence of "self-inprovenent” achieved through prison

prograns, "specifically prograns whi ch addressed probl ens or i ssues
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that contributed to the inmate’s prior crimnal conduct”). The
guestion under Turner is whether this considerationis basedonavalid
governnmental interest.

Unquesti onably, the state has an acute i nterest i n seeking
torehabilitate sex of fenders i n hopes of deterring future crinme,
particularly given the |arge body of research show ng that sex
of fenders conmt repeat crines at alarmingrates.® To that end, New
Hanmpshire established the SOP. The progranis requirenment that
participants admt totheir crimesis wi dely believedto be a necessary
prerequi site to successful treatnent.® Wil e some research stresses the
difficulty of draw ng concl usi ons about the success rates of sex

of fender treatnent, ” ot her studi es showthat treated sex of fenders are

5>See Katie | saac, Kansas v. Hendricks: APerilous Step Forward in
t he Fi ght Against Child Ml estation, 35 Hous. L. Rev. 1295, 1296 (1998)
(citing a 1993 study that found that "forty-two percent of inprisoned
child nolesters are |ater reconvicted for violent or sexual cri

6 See Brendan J. Shevlin, "[Bletween the Devil and t he Deep Bl ue
Sea:" Alook at the Fifth Arendnent | nplications of Probati on Prograns
for Sex O fenders Requiring Mandat ory Adm ssions of Guilt, 88 Ky. L.J.
485, 485 (2000); Jonat han Kaden, Ther apy f or Convi cted Sex O f enders:
Pursui ng Rehabilitation Wthout Incrimnation, 89 J. Ctim L. &
Crim nol ogy 347, 365 n.103(1998); Scott M chael Sol koff, Judicial Use
|mmunity and the Privil ege Against Self-Incrimnationin Court Mandat ed
Therapy Programs, 17 Nova L. Rev. 1441, 1450 (1993).

’ See David DePugh, The Right to Treatnent for Involuntarily
Committed Sex O fenders inthe Wake of Kansas v. Hendricks, 17 Buff.
Pub. Int. L.J. 71 n.140 (1999); Jessica Wlen Berg, G ve Me Li berty or
G ve Me Silence: Taking a Stand on Fifth Anmendnent I nplications for
Court - Ordered Therapy Prograns, 79 Cornell L. Rev. 700, 700 n. 2 (1994).
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less likelytocommt newcrinmes.? | ndeed, the SOP may be achi evi ng
sone success. Director Lance Messinger testifiedthat twel ve percent of
untreat ed of fenders rel eased fromt he pri son since 1980 returned on a
new sex-of fense conviction, while only six percent of those who
conpleted the SOP did. New Hanpshire unm stakably has a valid
government interest in establishing the SOP, and in requiring sex
of fenders to admt past conduct to participate in it.

2. Burden on the Exercise of Plaintiffs’ Rights

The plaintiffs argue that the denial of paroleis apenalty
because it forces themto serve a longer prison termthan they
ot herwi se woul d. For exanpl e, aninmate wi th an i ndet erm nat e sentence
of sevento fifteen years who has no di sciplinary infractions woul d
become el i gi ble for parol e after serving seven years, but woul d nost
likely serve his full sentenceif he does not conpl ete the SOP. The
def endant counters that paroleis not aright but a privilege. He
poi nts out that i nmates do not have a "liberty right" to parol e under

t he Due Process Cl ause of the Fifth Amendnent, see G eenholtz v.

| nmat es of Nebraska Penal and Correctional Conmpl ex, 442 U S. 1, 7

(1979), or under New Hanpshire | aw, see N.H. Rev. Stat. Ann § 651-

8 See Kaden, supra note 6, at 365 n. 103 (citing one study i n which
60 percent of untreated of fenders conmtted anot her crinme, and anot her
i n whichonly eight of 100 treated of fenders did so); Sol koff, supra
note 6, at 1450 (citing study i n which the four-year recidivismrate
decreased from60 percent for untreated of fenders to 25 percent for
treated of fenders).
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A:6(1) (providing that a "prisoner may be rel eased on parol e upon t he

expiration of the m ni mumtermof his sentence") (enphasi s added);

Know es v. Varden, New Hanpshire State Prison, 666 A 2d 972, 975 (N. H.

1995); Baker v. Cunni ngham 513 A 2d 956, 960 (N.H 1986).

The | ack of aliberty interest in parole, however, does not
settl e the question of whet her the deni al of parol e can constitute a
penal ty for the purpose of Fifth Arendrment conpul sion. From&rrityto

the recent caseChi o Adult Parol e Authority v. Woodard, the Suprene

Court has eval uated Fi ft h Amendnent sel f-i ncrimnation cl ai ns wi t hout

referencetoalibertyinterest analysis. See, e.qg., Garrity, 385 U. S

at 496-501; Wodard, 523 U. S. 272, 285-88 (1998); conpare Lile, 224 F. 3d

at 1183.

The SOP’ s requi renment t hat of fenders di scl ose unchar ged
conduct, at therisk that their adm ssionswill bereportedto police
and prosecutors, presentstheplaintiffswithadifficult dilemm.
Thi s di | emma undoubt edl y i nposes sone burden on t he exerci se of their
Fifth Amendnent rights. The extent of the burden is mtigated,
however, by three factors: the ki nd of burdenthe plaintiffs face, the
vol untary nature of their choi ce about whether to participateinthe
SOP, and the fact that the denial of parole does not follow

automatically fromthe refusal to speak.?

®The plaintiffs' brief asserts that sone of the plaintiffs apply
for the SCP "because their sentence specifically requires conpletion.”
These plaintiffs nmay have a stronger claimof Fifth Amendnent
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First, paroleinvolvesrelief froma penalty that has al ready
been i nposed--the full period of incarcerationtowhichtheplaintiffs
were sentenced. There is no newor additional penalty for refusingto
participateinthe SOP. Tothe extent that such | abels are useful, the
SOP is a benefit that New Hanpshire makes avail abl e t o sex of f enders,
and parole is a further benefit that the state may condition on

conpl etion of the program See Greenholtz, 442 U. S. at 11 (" That the

state hol ds out the possibility of parol e provides no nore than a nere
hope that the benefit will be obtained.").?10

Because the plaintiffs have not yet obtai ned rel ease, the
nature of the penalty they face differs fromthe one at issue in

M nnesota v. Murphy, 465 U. S. 420 (1984). Murphy was required to

conpul sion. However, the plaintiffsinnoway developthis argunent in
their brief, precluding our considerationof theinplications of any
such sentencing requirenents.

10 The plaintiffs unsuccessfully | ook for support to Neal v.
Shinoda, 131 F.3d 818 (9th Cir. 1997). InNeal, the Nnth Grcuit held
that a prison regul ationthat | abel ed i nmat es as sex of fenders and
requi red conpl eti on of a sex of fender treatnent programas a condition
for paroleeligibility createdaliberty interest and sone due process
protection for prisoners who had not been convicted of sexual
m sconduct. Seeid. at 830. Since Neal foundthat aninmate’s due
process rather than Fi fth Amendnent self-incrimnationrights were
vi ol ated by the prisonregul ation at issue, it is not contrary to our
hol di ng here. Mbreover, the Ninth Circuit enphasi zed t he autonmati c
nat ure of the denial of paroleinfindingalibertyinterest to be at
stake. Seeid. at 829 ("[B] ecause the State's regul ati ons render the
inmate conpletely ineligiblefor paroleif the treatnent programis not
satisfactorily conpl eted, the attachnent of the 'sex of fender' | abel to
the targeted i nmat e has a practical and i nevitabl e coercive effect on
the inmate's conduct.") (enphasis in original).
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attend a treat nent programfor sex offenders as a condition of his
probati on. Wen his probation of ficer questi oned hi mabout adm ssi ons
Mur phy made duri ng t he course of treatnent regardi ng an unchar ged r ape
and nurder, he confessed to those crines. See id. at 424. His
statenents were t hen used to prosecute him Murphy argued t hat his
st at enment s wer e conpel | ed because hi s probati on woul d have been r evoked
had he refused to answer. See id. at 434. The court agreed that the
state could not directly link invocation of the Fifth Amendment
privilege to revocation of probation, stating:

There i s thus a substantial basis in our cases

for concluding that if the state, either

expressly or by inplication, asserts that

i nvocation of the privilege would lead to

revocation of probation, it woul d have creat ed

the classic penalty situation . . . and the

probati oner’s answers woul d be deened conpel | ed

and inadm ssible in a crimnal prosecution.
ld. at 435. The Court hel d, however, that Miurphy’ s confessions were
not conpel | ed because t here was "no suggesti on that hi s probati on was
condi tional on his waiving his Fifth Amendnent privilege." [d. at
437. 1

Vhi | e bot h Muirphy and t he case at hand i nvol ve t he i ssue of

prosecution based on cri m nal adm ssi ons made duri ng a sex of f ender

treat ment program Murphy’s "cl assic penalty"” scenari o does not apply

1O course, the quoted statement i nMirphy is 17-year-ol d di ctum
and we do not know howt he present Suprene Court woul d vi ewdi scl osure
obl i gati ons i nposed on parol ees. Conpare Ashernman v. Meachum 957 F. 2d
978 (2d Cir. 1992).
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here. A probationer or parol ee has al ready achieved | i berty, and t hus
has an expectation of retainingit. Aninmate who has not been grant ed

parol e has no such expectation. See Greenholtz, 442 U. S. at 9 ("There

isacrucial distinction between being deprived of aliberty one has,
as in parole, and being denied a conditional liberty that one
desires."). Mreover, the parol e board has al ready wei ghed t he safety
ri sk posed by t he probati oner or parol ee and deci ded t hat he or sheis
fit torejointhe cormunity. Before rel ease, aninmate has not passed
this thresholdtest. InGeenholtz, the Court viewed these differences
as support for its holdingthat i nnates do not have a constituti onal
due process right to parole, incontrast to al ready rel eased of f enders,
who do have due process ri ghts when the state seeks to revoke their
parol e or probation. Seeid. at 9. Simlarly, atreatnment program
t hat conditioned participation on incrimnating adm ssions m ght
violate the Fifth Amendnent if that programwas inturn a condition of
probati on or of mai ntaining parol e, but a programt hat condi ti oned
participationonincrimnating adm ssions as a condition of obtaining
rel ease on parol e does not. The case | awrecogni zes thi s distinction.
Fol | owi ng Mur phy, sone courts have found Fi fth Arendnent vi ol ati ons
wher e sex of fenders were required to di scl ose past m sconduct for
treat ment prograns that were a condition of probation or a court-

suspended sentence. See Mace v. _Amestoy, 765 F. Supp. 847, 850 (D. Vt.

1991); State v. Fuller, 915 P. 2d 809, 814 (Mont. 1996); State v. 1. m ay,
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813 P.2d 979, 985 (Mont. 1991); State v. Kaquat osh, 600 N. W2d 153, 158

(Mnn. Ct. App. 1999); cf. United States v. Davis, 2001 W. 224550 *2

(1st Gr. 2001) (probationer freeto chall enge revocati on of supervi sed
rel ease as a penal ty for exercise of Fifth Amendnent privil ege shoul d

revocation occur); but see Asherman v. Meachum 957 F. 2d 978 (2d Cir.

1992) (en banc). But courts have denied cl ains where treatnent
prograns were a conditionof initial paroleeligibility. See Doev.

Sauer, 186 F. 3d 903 (8th Cir. 1999); Russell v. Eaves, 722 F. Supp. 558

(E.D. Mp. 1989).

The second factor that mtigates the burden i nposed by the
SOP' s disclosurerequirenent istherelatively voluntary nature of the
plaintiffs’ decision about whether to participateinthe program The

rel evant precedent isChio Adult Parole Authority v. Woodard, 523 U. S.

272 (1998). Wodard, who had been sentenced to death, saidthat Chio’' s
cl emency process viol ated his Fifth Anendnent rights by forcing himto
answer questions at hi s one guarant eed cl enency i nterview, or, if he
remai ned silent, permtting his silenceto be used agai nst him He
argued that the "interview unconstitutionally condition[ed] his
assertion of theright to pursue cl enency on his waiver of theright to
remain silent."” [d. at 285-86.

The Court rejectedthis argunent onthe ground t hat Wodard
was not requiredto attend or speak at his cl emency heari ng. The Court

said: "It isdifficult tosee howa voluntary interviewcould' conpel’
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respondent to speak. He nerely faces achoicequitesimlar tothe
sorts of choices that acrimnal defendant nust nmake i n t he course of
crim nal proceedi ngs, none of whi ch has ever been heldto violate the
Fifth Anmendnment. ™ 1d. at 287. The Court recogni zed t hat Wodard faced
a choi ce between "providing informationto the [Parole] Authority--at
the risk of damagi ng his case for clenency or for postconviction
relief--or of remaining silent.” |d. at 287-88. But that choi ce,
despite its consequences, did not support aclai mw thinthe meani ng of
the Fifth Amendnent's sel f-incrimnationclause. The Court said that
t he "pressure to speak i n the hope of i nprovi ng [ respondent’ s] chance
of bei ng granted cl enency does not nmake the interviewconpelled." [d.
at 288.

Whet her the choice that the plaintiffs herefaceis voluntary
i na meani ngful sense seens to us a cl oser question. By nakingthe
adm ssions required by the SOP, the plaintiffs risk not only damagi ng
their cases on appeal, but also exposing thenselves to future
prosecution. If theplaintiffsrefuseto speak, they face the strong
possi bility of serving nore years in prisonthanthey otherw se woul d.
Still, Iike Wodard, the plaintiffs have a choi ce about partici pating
inthe SOP, despite the consequences that followfromthat choice. The
plaintiffs’ choice about whether to disclose past m sconduct is

voluntary as Wodard understands the term



The third factor we consi der i s whet her the deni al of parole
foll ows automatically fromthe plaintiffs’ refusal to speak. Sone of
theplaintiffstestifiedthat prisonofficialstoldthemthat they
woul d not be grant ed parol e unl ess and unti| they conpl eted t he SOP,
and t he def endant does not di spute that conpl eti on of the SOP functi ons
as a de facto requirenent of parole for nost New Hanpshire sex
of fenders. At the sanme tine, the defendant has shown that a few
i nmat es who have not conpl eted t he SOP recei ve parol e each year under
speci al circunstances. These unusual grants of rel ease are possi bl e
because New Hanpshire’ s parol e st at ut e nowhere states that the board
must reject a parol e applicant because he has not conpl et ed t he SOP.
As we have not ed, New Hanpshire’s parol e statute gives the parol e board
br oad di scretionto deci de whether aninmateis|likely to obey thelaw
and observe the ternms of his rel ease. See Baker, 513 A 2d at 960.

The distinction between a highly probable de facto
requi renent and a statutorily nmandat ed one has | egal significance. In
the early Suprene Court cases that we have di scussed, the state i nposed
aut omati c penalties on those who refused to wai ve their right agai nst
self-incrimnation. The police officersinGirdner andGarrity andthe

city enployees inUni fornmed Sanitation Men Associ ati on were di scharged

12At the prelimnary injunction hearing, a parol e board of fici al
testifiedthat one of fender who had been rel eased was convi cted of a
rel atively m nor of fense and had an el derly, blind nother for whomhe
was the sol e provider.
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because they i nvoked their Fifth Anmendnent rights and refused to
testify. The |l awyer in Spevack was di sbarred for the sanme reason. In
Tur |l ey and Qunni ngham t he Court decl ared unconstituti onal New York
statutes that automatical ly stri pped governnent contracts and political

party office from anyone who refused to waive his or her inmuni

By contrast, Baxter v. Palm gi ano, 425 U. S. 308 (1976),
concerned the question of whether prison officials could draw an
adverse inference from an inmate’'s silence at a disciplinary
proceedi ng. The Court held that the Fifth Anmendnent di d not forbidthe
state fromdraw ng such an i nference, giventhe civil nature of the
di sci plinary proceedi ng. ¥ The Court distingui shedBaxter fromits
previ ous hol dings on the ground that the state did not require
Pal m gi ano t o wai ve his privilege, but rather saidthat his sil ence
could be used against himif he did not waive it. |In addition,
Pal m gi ano coul d not be "automatically found guilty" as a consequence
of hisrefusal totestify because prisonregulations requiredthat

substanti al evi dence support a disciplinary decision. |d. at 317-318. %

13 Baxter noted that no crimnal proceedi ngs wer e pendi ng agai nst
Pal m gi ano and di sti ngui shed the case fromearlier holdingsinpart on
t hat ground. See Baxter, 452 U. S. at 317. However, this court has
appl i ed Baxter i n cases involving crimnal charges. See, e.g., United

States v. Stein, 233 F.3d 6, 16 n.5 (1st Cir. 2000).

14 Cunni ngham di sti ngui shed Baxter on this ground, stating:
"Respondent’ s sil ence i nBaxter was only one of a nunber of factors to
be consi dered by the fi nder of fact i n assessing a penalty, and was
gi ven no nore probative value than the facts of the cases warrant ed,;
here, refusal to waive the Fifth Amendment privilege |eads
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I n findingthat drawi ng such an i nference was perm ssi bl e, the Court
not ed that the state had not "insi sted or asked" that the def endant
wai ve his Fifth Anmendnment privilege. 1d. at 317. Nor was the
def endant "i n consequence of his silence automatically found guilty of
the infractionwth which he has been charged.” 1d. Onthe ground
that aninmate’ s silence "inand of itself"” did not trigger asanction,
t he Court distinguishedBaxter fromearlier cases such asGrrity and

Turl ey. | d. at 317-18.

We recently relied onBaxter and its readi ng of precedent in
rejecting an attorney’s claim that her testinony before the
Massachusetts Board of Bar Exam ners was coerced because she bel i eved

t hat she woul d be di sbarredif she renmai ned silent. See United States

v. Stein, 233 F.3d 6 (1st Gr. 2000), petitionfor cert. filed, (U S.

Feb. 26, 2001) (No. 00-1354). We di scussed the automatic penalties
faced in Gardner and Garrity, and concl uded:

Wher e, however, invocation of the Fifth Anrendnent
does not, by itself, result inforfeiture of the
job or license in question, the fact that
claimngthe Fifth my, as a practical matter,
result i n damage t o one’ s chances of retaining
the privilege at stake does not necessarily
establish a constitutional violation.

Id. at 15. Threerelatedfactsledustoreject theattorney’s claim

She was not subj ect to automati c di sbarnent for remai ning silent; the

automatically and w thout nore to inposition of sanctions.”
Cunni ngham 431 U.S. at 808 n.5.
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Boar d of Bar Exam ners was not required to di sbar her; and t he board
had no formal rule or unwitten policy or practice of disbarring
attorneys for invoking their Fifth Anendnent privilege. Seeid. at
16. 15

Paral l el facts are present here. The plaintiffs do not
automatically | ose parole eligibility because they remain silent, the
parol e boardis not requiredto deny themparol e, and t he board has no
formal rul e denyi ng parol e to sex of fenders who do not conpl ete t he

SCP. See, e.q., Lile, 224 F.3d at 1182 (inmates required to adm t past

m sconduct for adm ssionto a sex of fender treatnent programcoul d not
show Fi ft h Amendnent conpul si on based on deni al of parol e because t hey
were not required to conplete the treatnment program for parole
eligibility). Accordingtothe plaintiffs, the board does have such an

unwritten policy or practice. But the defendant in Stein nade a

1 The Second Circuit reliedonarelatedrationaleintwo cases
cited by the defendant, Asherman v. Meachum 957 F. 2d 978 (2d Cir.
1992) (en banc), andJohnson v. Baker, 108 F.3d 10 (2d Cir. 1997). In
Asher man, the court found that revocati on of a prisoner’s supervised
hone rel ease for his refusal to answer questions at a psychiatric
eval uation did not violate the Fifth Arendnent. | nJohnson, the court
found that aninmate’s Fifth Arendnment ri ghts were not viol ated by a
sex of fender treatnent programthat required adm ssions of past
m sconduct, and that was a prerequi site for a programthat al | owed
inmates to spend extended tine with their famlies. Both cases
di stingui shed between a state’ s adverse acti on agai nst an i ndi vi dual
for invokingtheright toself-incrimnationandan actiontaken "for
failuretoanswer arelevant inquiry." Asherman, 957 F. 2d at 982. The
court found that theinquiries nmade of the defendants in these cases
were relevant tothe state’ s public responsibilities. [d. at 983. 1In
Johnson, these responsi bilities concerned sex of fender rehabilitation.
See Johnson, 108 F.3d at 11.
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simlar argunent to no avail, and we see noreasonto distinguishthis
case onthat ground. It isentirely perm ssiblefor aparole boardto
take into account an inmate’'s efforts to rehabilitate hinself by
participating in a prison programdesigned to address his prior
crimnal conduct. But to say that the parol e board nay consi der an
inmate’ s conpl etion of aprisontreatnment programis not tosay that it
must make a decision on that basis. That the board often wei ghs
heavily conpl etion of the SOP in deciding whether to parole sex
of f ender s does not change the cal cul ation. See Stein, 233 F. 3d at 17
n. 6 (fact that defendant "coul d have had good reason to fear di sbar nent
if shedidnot testifyis not the sane as being facedw th automatic

di sbarnment for failuretotestify"); United States v. I ndorato, 628

F.2d 711, 716 (1st Cir. 1980) (fear of punishnment as a result of
i nvoki ng the Fi fth Arendrment does not protect agai nst subsequent use of
self-incrimnating statenments at a crimnal trial).

3. Reasonable Alternatives

The third step under Turner requires us to consi der whet her

reasonabl e al ternati ves exi st for the governnent to achieveits ends
wi t hout significant cost or i npairnment tothe governnental interest at
st ake.

Sone states address the incrimnation di |l emma posed by sex
of f ender treatnent prograns by aski ng i nmat es seeking treatnment only to

admt to Om sconduct of which | awenforcenent officials are al ready
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aware. See Neal v. Shinpda, 131 F.3d 832, 833 n.18 (9th Cir. 1997)

(citing provision of sex of fender consent totreat contract stating, "I
understand that | amnot required to provide information about crines

t hat no one knows about"); Russell v. Eaves, 722 F. Supp. 558, 560

(E.D. Mb. 1989). Courts have al so suggested that states grant use
immunity to sex of fenders before requiring themto disclose past
m sconduct during the course of treatnent. See Lile, 224 F. 3d at 1192;
Mace, 765 F. Supp. at 852; Fuller, 915 P.2d at 816; | may, 813 P. 2d at
985.

A grant of limted use i munity need not conflict with
public safety, sinceit allows the state to prosecute the recipient
"for any crime of which he my beguilty . . . providedonly that his

own conpel led testinony i s not used to convict him" Cunni ngham 431

U. S. at 809 (conparing use i munity to broader transactional i mmunity,
whi ch i mmuni zes wi t nesses fromprosecuti on for any transacti on about
whichthey testify). Gantinguseimunity may in fact further the
state’ s goal of rehabilitation by encouraginginmates toadmt their
sex of fenses, thus renoving an obstacletotreatnment. SeelLile, 224
F.3d at 1192. Useinmmunity is the solution proposed by comrent ators
concer ned about the tensi on between aninnmate’ s ri ght agai nst sel f -
incrimnation andthe state’sinterest in pressing sex offendersto
admt past m sconduct as afirst steptoward effective treatnent. See

Shevlin, supra note 6, at 486; Kaden, supra note 6, at 350; Sol koff,
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supra note 6, at 1444. Inhis testinony at the prelimnary injunction
heari ng, SOP Di rector Lance Messi nger expressed sim | ar concerns,
saying that hetriesto obtainuseinmmunity for i nmates when he t hi nks
t hey coul d be prosecut ed on new char ges based on i nf ormati on di scl osed
during treatnment.

Thi s may i ndeed be a desirabl e outcome. But we agree with
the district court that the deci si on about whether togrant immunity to
sex offendersis apolicy choicethat liesinthe state’s hands. W
think that it is for New Hanpshire to say whether it could do so
wi t hout inpairing the governnental interest at stake.

4. Concl usion under Turner

Qur Turner analysis reflects the closeness of the Fifth
Amendnent sel f-incrimnation question presented here. G venthe stakes
i n parol e and t he avoi dance of further prosecutions, the plaintiffs do
suffer sone burdeninthe exercise of their Fifth Amrendnent ri ghts when
t hey nust choose between decliningto participateinthe SOP, which
significantly enhances their chances for parol e, or disclosing other
crimnal conduct. The availability of useimmnity at | east suggests
the possibility of an alternative means of advancing the state's
interest in securing inmate participation in the SOP w thout
necessarily conprom sing future prosecutions for other instances of

sexual m sconduct.



On the other hand, the state's interest in reducingthe
reci di vi smof sex offenders is substantial. There nmay be undesirable
penol ogi cal and | aw enforcenent inplications to the grant of use
immunity inthe sensitive context of sexual m sconduct cases that we do
not fully appreciate. The burden on the exercise of the Fifth
Amendnment rights of the plaintiffsislessenedsignificantly by the
factors we have cited: the denial of parol e does not inpose a new
penalty onthe plaintiffs, the plaintiffs may choose not to participate
inthe SOP, and t he deni al of parol e does not automatically foll owfrom
a decision not to participate.

Wei ghi ng t hese factors, and draw ng upon t he neani ng of
conmpul si on under the Fifth Amrendnent devel oped by t he precedents we
have cited, we conclude that the reduced |i kel i hood of parole for
refusing to participate in the SOP does not constitute a penalty
sufficient toconpel incrimnating speechinviolationof theFifth
Amendnent .

B. Prison Housing Transfer

The alternate basis for the plaintiffs’ clai mof conpul sion
isthetransfer fromSouth Unit to Hancock Buil di ng that often fol | ows
arefusal toparticipateinthe SOP. The plaintiffs clai mthetransfer
isapenalty for Fifth Amendnment purposes because it significantly

affects their living circumstances. This question is not close.



Plaintiffs’ preference for South housi ngis understandabl e.
At the prelimnary injunction hearing, prisonofficialstestifiedthat
Hancock is the prison’s "l owrent district"” and conpared Southto a
hotel. The plaintiffs cite several advantages of |iving in South.
They have greater outdoor privileges; they liveintwo-nmanrather than
eight-man cells; they live onsmaller "pods," or |ivinggroups. As
evi dence t hat the nove t o Hancock i s punitive, the plaintiffs argue
t hat such transfers are used to puni shinmates who break t he rul es.
Sone of the plaintiffs al so saidthat even though bothfacilities are
classifiedas nmediumsecurity, they feel safer at Sout h because nost of
t he other i nmates are al so sex of fenders. | n Hancock, where they are
surrounded by violent and drug offenders, they are targets of
harassnment and assault.

The plaintiffs’ claimthat the transfer fromSouth to Hancock
is a penalty for Fifth Amendnent purposes fails under the_Turner
anal ysis. First, the state has a valid governnmental interest in
control ling where prisoners will be housed. Once an of f ender has been
sent enced, New Hanpshire gi ves broad di scretionto prisonofficials
over the "terns, conditions, and pl ace of i ncarceration.” State v.
Peabody, 438 A. 2d 305, 308 (N. H. 1981); see al so N H Rev. Stat. Ann.
§ 651: 25. At the hearingonthe plaintiffs’ petitionfor injunctive
relief, prisonofficialstestifiedthat they offer housingtransfers as

anincentivetoencourage inmates to act inparticular ways. Prisoners
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may earn a pl ace i n Sout h because t hey have a cl ean di sci plinary record
or because they participateinatreatnent programlike the SOP. In
ei ther case, thetransfer to Southis a benefit conferred oninmates
who earn it. This kind of reward system easily neets Turner's
| egiti mate penol ogi cal interest standard.

The second and t hi rdTurner factors al so wei gh agai nst the
plaintiffs. The quality-of-1life differences between Sout h and Hancock
are not severe enough to burden the exercise of the plaintiffs’
constitutional rights. Nor isthere areasonable alternative to giving
prison officials broad di scretion over i nmate housi ng. For the reasons
stated, the housing transfers do not risetothelevel of apenalty
t hat establishes Fifth Amendnent conpul sion. 6

V.
We ar e unpersuaded by the plaintiffs’ claimthat their Fifth

Amendment right against self-incrimnation was violated by New

16 W& di stinguish this case fromLile v. McKune, 224 F. 3d 1175
(10th Cir. 2000), inwhichthe Tenth Circuit found a Fi fth Amrendnent
vi ol ati on where sex offenders who refused to di sclose their past
m sconduct inorder to participateinaprisontreatnent programwere
automatical ly transferred froma medi umto a maxi numsecurity facility.
The transfer resultedinloss of the follow ng privil eges: personal
television; limted access to prison organi zations, activities, gym
and yard; reductionin spending allowedinthe canteen per pay peri od
from$140 to $20; reduction in pay and i ntake property; restricted
visiting privileges. See id. at 1181. The consequences of the
transfer describedinLile are nore severethanthosethe plaintiffs
say acconpany a transfer fromSouth to Hancock. In addition, the
transfer inLileautomatically foll owed froman i nmate’ s deci si on not
to pursue treatnent, whereas the transfers to Hancock conpl ai ned of
here are likely rather than automatic. See id.
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Hanpshire’ s requi renent that they di scl ose their histories of sexual
m sconduct to participateinaprisontreatnent programthat affects
t heir chances of obtaining early rel ease on parol e and of nai nt ai ni ng
residence in desired prison housing. The defendant is entitledto
judgnent as a matter law. We affirmthe district court.

Affirned.



